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RECENT CASES 

Appearance — Void Summons — Effect. — Ames v. Freeman, 112 Pac, 
160 (Kan.)- — Held, where a defendant is served with a void summons 
issued by a justice of the peace, but at the time named in the summons 
appears before the justice of the peace and submits himself to be sworn 
as a witness by the plaintiff and testifies as to the merits of the case in 
response to questions propounded by the attorney for the plaintiff in the 
presence of the justice, such conduct amounts to a voluntary appearance 
to the action, and is as binding as the valid service of a legal summons 
would have been; and a judgment entered upon such trial will not be 
enjoined as void. 

An appearance is the proceeding by which the defendant submits 
himself to the jurisdiction of the court; Crawford v. Vinton, 102 Mich., 
83; Flint v. Comly, 95 Me., 251; as by demurring; Gilbert v. Hall, 115 
Ind., 549; or by making a motion which involves the merits; Elliott v. 
Lawhead, 43 Ohio St., 171 ; or by taking any action, except to object to the 
service of the writ, which recogntees the case as in court; Lampley v. 
Beavers, 25 Ala., 534- But a mere attendance at court without a full 
understanding of the pending action and the proceedings does not consti- 
tute an appearance; Merkle v. Rochester, 13 Hun. (N. Y.)„ 157. Neither 
is the execution of an attachment bond by a defendant in attachment an 
appearance; Hilton &■ Allen v. Consumers' Can Co., 103 Va., 255; nor the 
giving of bail, after arrest under bail process; Lantieau v. Ervin, 12 
Rich. Law (S. C), 31. As to an appearance curing a defective summons, 
the weight of authority seems to be in accord with the principal case, 
holding that an appearance by the defendant waives all defects in the 
process or its service. Childs v. Limback, 30 la., 398; Pool v. Minge, 
50 Ala., 100; Baiser v. Lasch, 28 Wis., 268; Baldwin v. Murphy, 82 111., 
485. But some courts modify this rule, holding that a void process is 
not cured by appearance ; Beall v. Blake, 13 Ga., 217 ; Osgood v. Thurston, 
40 Mass., no. In New York, however, it has been held that where a 
defendant appears, even though he is ignorant that the process is void, 
there has been a waiver. Pixley v. Winchell, 7 Cow. (N. Y.), 366. 



Brokers — When Commissions Earned — Default of Purchaser- 
Weeks v. Hazard, 127 N. W., 1099. — Held, that a broker, employed on 
agreement to procure a purchaser for property on terms satisfactory to the 
owner, is entitled to his commission when the purchaser procured by 
him contracts with the owner on terms fixed by the owner, even if the 
purchaser fails to fully perform the contract. Evans and Weaver, JJ., 
dissenting. 

A broker employed to procure a purchaser for property is entitled to 
his commission if through his instrumentality a valid enforceable contract 
of sale is entered into between the owner and the purchaser procured by 
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the broker. Lunney v. Healey, 56 Nebr., 313; Pinkerton v. Hudson, 87 
Ark., 506; Friedstedt v. Dietrich, 84 111. App., 610. This is true, in the 
absence of an express contract of warranty, even if the purchaser is finan- 
cially unable or for any other reasons fails to fully perform the contract. 
Moore v. Irwin, 89 Ark., 289; Greene v. Hollingshead, 40 111. App., 195. 
Or if the contract is mutually abandoned. Sullivan v. Frazier, 57 N. Y. 
Supp., 1008. There are, however, well-considered cases in Maryland and 
Rhode Island which require the contract of sale to be merged into an 
actual sale in order to entitle the broker to his commission, unless it 
clearly appears that the owner did not rely on the broker's judgment as to 
the financial responsibility of the purchaser. Riggs v. Tumbull, 105 Md., 
135; Butler v. Baker, 17 R. I., 582. But no question can arise as to the 
doctrine that a broker, upon express agreement with the principal, is en- 
titled to his commission when a contract is made on the principal's own 
terms, even if the contract is never fully carried out. Hippie v. Laird, 
189 Pa. St., 472 ; Alt v. Doscher, 92 N. Y. Supp., 439, affirmed on opinion 
of lower court in 186 N. Y., 566 ; Hallack v. Hinckley, 19 Colo., 38. But in 
no case will a broker be entitled to his commission if there has been 
fraud, bad faith, or fault on his part. Moore v. Irwin, supra; Alt v. 
Doscher, supra; Burnham v. Upton, 174 Mass., 408. 

Contracts — Fraud — Negligence as Defense. — Colorado Inv. Loan 
Co. v. Beuchat, hi Pac, 61 (Colo.). — Held, that where one of two con- 
tracting parties is fraudulently induced to execute a written instrument on 
the false representation that it expresses the agreement which the parties 
had previously made orally, the party defrauded may defend against the 
enforcement of the fraudulent instrument, though he is chargeable with 
negligence in relying on the false representations, and in not reading the 
instrument. 

As a general rule, where a contract is procured by false representa- 
tion of a material fact, the fraud is a defense against the enforcement of 
the instrument. Davis v. Read, 37 Fed., 418; McShane v. Haselhurst, 
50 Md., 107. And non-disclosure of a material fact may be sufficient to 
constitute such fraud. Stewart v. Wyoming Cattle Ranch Co., 128 U. S., 
383. However, there is a conflict of opinion as to whether this defense 
may be made, when the party defrauded is chargeable with negligence in 
relying upon the false representations. The majority opinion seems to 
allow a defense under such circumstances as in the principal case. Liv- 
ingston v. Strong, 107 111., 295. Contra, May v. Johnson, 3 Ind., 449. 
Thus, it has been held that a failure to examine a deed, Albany Savings 
Institution v. Burdick ) 87 N. Y., 40; or a failure to make inquiries as to 
the truth of facts stated ; is not such negligence as will bar recovery. 
Mead v. Bunn, 32 N. Y., 275. In the same manner mere praise or an 
expression of opinion as to value is not sufficient to warrant the setting 
aside of a contract. Zemple v. Hughes, 235 111., 424; Flynn v. Finch, 137 
Iowa, 378. And invariably, in order to avoid the legal effect of a written 
instrument knowingly executed and intended to embody the agreement, the 
proof of fraud must be strong and clear. McCall v. Bushncll, 41 Minn., 
37; Parlin v. Small, (& Me., 289. 



